RD:MD1 , _ RES. NO. 74528
7/9/2008

RESOLUTION NO. 74528

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE CALLING AND GIVING NOTICE OF, ON ITS OWN
MOTION, THE SUBMISSION TO THE ELECTORS OF THE
CITY OF SAN JOSE, AT THE SPECIAL MUNICIPAL
ELECTION TO BE HELD ON NOVEMBER 4, 2008, A
BALLOT MEASURE PROPOSAL TO ELIMINATE THE
CITY’S EMERGENCY COMMUNICATIONS SYSTEM
SUPPORT FEE AND REPLACE IT WITH A REDUCED
TELEPHONE LINE TAX - :

WHEREAS Charter Sect;on 1600 authorizes the City Council to set the date fora
Special Munlt:lpal Election; and

WHEREAS, the City Council desires to submit to the electors of the City of San José at
a Special Municipal Election a ballot measure: proposal to amend Section 8.20.200 of .
Chapter 8.20 of Title 8 and to add a new Chapter 4.52 to Title 4 of the San José
Municipal Code, to eliminate the emergency communlcatlon system support fee and
replace it with a reduced tefephone hne tax

NOW THEREFORE BEIT RESOLVED BY THE COUNCIL OF THE CITY OF
SAN JOSE THAT '

'SECTION 1. 'A"Sp'ec';iai Municipal Election is hereby called and ordered to be held in -
the City of San José on November 4, 2008, for the purpose of voting on a ballot.

measure proposal to amend Section 8.20.200 of Chapter 8.20 of Title 8 and Title 4 of = -

the San José Municipal Code to eliminate the emergency communication system
support fee and replace it with a reduced telephone line tax. The actual language of
the proposed Ordinance amending the Code is attached to this Resolution as Exhibit A.

SECTION 2. The proposed ballot meastre WIH be piaced on the ballot for the
November 4, 2008 election in the followmg form
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REDUCTION BY 1 0% AND REPLACEMENT OF 9-1-1 SYSTEM ACCESS FEE

Shall an ordinance be adopted to eliminate the 911 fee YES
of $1.75 per telephone line and replace it with a 10%
reduced tax of $1.57 with a corresponding reduction for

commercial-type trunk lines, to support essential City NO
services such as police, fire, emergency response, parks,
and libraries; to continue exemptions for low-income
senior citizens or low-income disabled households,
subject to existing audits?

SECTION 3. The City Council hereby requests the Board of Supervisors of the County
of Santa Clara, California to permit the Registrar of Voters in Santa Clara County to
render to the City of San José such services as the City Clerk of the City of San José
may request relating to the conduct of the above- descrzbed Special Municipal Elect|on
Wlth respect to the followmg matters: -

Coordination of electlon precmcts po!lmg places voting
booths, voting systems and election officers; Printing and

" mailing of voter pamphlets; Preparation of tabulation of
re.sult 'of- votes cast.

: SECTION 4. The Clty Councrl hereby requests that the Regrstrar of Voters of the .
County of Santa Clara consolidate the Special Municipal Election called and ordered to .
be heid on November 4, 2008 with any other electron that may be he!d on that _date

SECT[ON 5. The Clty Council hereby authonzes the Board of Supervzsors of
Santa Cfara Cournity, California to canvass the returns of the Specsal Mumcrpal Election

SECTION 6. The C’ity Council hereby directs_ the City Clerk to reimburse the Coun’ty- of

Santa Clara in full for any of the above-mentioned services which may be- performed by -

the Registrar of Voters, upon presentation of a bill to the City, with-funds already
appropr[ated to the City Clerk for election purposes .

SECTION 7. The C;ty Council hereby directs the Crty Clerk to take aII actlons _
necessary in order to facilitate the Special Municipal Election in the time frame specified
herein and comply with provisions of the Elections Code of the State of California, City

Charter, Ordinances, Resolutions and. Policies with regard to the conduct of the Speclai
Municipal Election. : :

' SECTION 8. Pursuant to Section 12111 of the California Elections Code and Section
6061 of the California Government Code, the City Council hereby directs the City Clerk
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EXHIBIT A -

TELEPHONE LINE TAX

BE IT ORDAINED IBY'THE PEOPLE OF THE CITY OF SAN JOSE:

SECTION 1. Title 4 of the San Jose Mumcrpal Code is hereby amended to add anew
- Chapter 4.52, entltled “Telephone Line Tax,” to read as foilows
CHAPTER 4.52
TELEPHONE LINE TAX |
Part1

Title and Definitions

452,010 jo-.-a—.,-,'a,na Title

B ThiS Chapter may be crted as the “Telephone Llne Tax Ord:nance" of the C;ty of San

: Jose

452,020  Definitions -

The defmltlons contalned in thls Part shall govern the: appilcatlon and mterpretatlon of
th;s Chapter | '

'4.52;030 ~ Access Line

“Access Line” means any connectlon from a customer WIthm the geographlc boundanes :'
of the City of San Joséto a supplier of teiephone service offered to the publrc for

' -compensation Within the meaning of this Part, and without llmrtat!on “Access Izne
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includes connections providing residential basic exchange service, business basic
exchange service, PBX service (private branch exchange), foreign exchange service,
_and Centrex service. “Access Line” also includes a connection from a single mobile
telephone to a commercial mobile radio service, as defined in Section 20.3 of Title 47 of
the Code of Federal Regulations as this section existed on October 1, 2002, which has
as its place of primary use, as defined in the Mobile Telecommunications Sourcing Act,
4 U.S.C. Section 124(8), a location within the City of San Jose. o

452040  Director

“Director” means the Difet:'tol'-of the Finance Department of the City of San José or-such

~ other Director designated by the City Manager to administer this Chapte_r.

4.'5‘2‘.'0’50‘-,  Lifeline Service

' "Llfeline SerVIce means d:scounted telephone service avaﬂable to eltgible low—lncome

B reSIdentlal customers

452060  Telephone Service

“Telephone service” means'a'CCe'ss' toa telephone system, pr(')vid'i.ng two-wey“" :
telephonlc quality commu mcat[on thh substantially all persons having te!ephone or |
radlo telephone stations cons’ututlng a part of such telephone system, whether or not
such service uses _transmlss;on wires. Forthe purposes of the tax 1m_posed by tnls _ _'

- Chapter 4.52, a person shail be construed to subscribe to “Telephone Service” within
the City of San José if he or she has a “place of pnmary use” as such term is defined in - '_ |
the Mobile Telecommun;caﬂons Sourcing Act, 4 U.S. C. Sectlon 124(8), within the
geographlc boundaries of the City of San José. “Telephone Serv;ce doés not lnclude
‘any system that is expressly excluded from the definition of “Access Line” or Trunk

Line". -
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4.5'2';07'0,_' 'Se'_rv'ice Location

“Service_- l_oca_tio'n” means the premiseﬁs of a Telephone Subscriber at which a working o

service point-or primary station set provides the subscriber with basic exchange service -

and to which extension services are charged. One or more parcels of real property,
which are contiguous or separated only by public streets or nghts ‘of way, and are under"_ g
the common control of a single Telephone Subscriber shall be considered a single

Service Location for the purpose of implementing the annual tax cap established in
Section 4.52.210 of this Chapter. o -

- 4‘.'52‘._080'  Service supplier -

B _. “Servzce Suppl[er means any person supp!ylng Telephone Semce to any Telephone ':: '
B Subscnber pursuant to authorrty granted by the Calrforn;a Public Utilities Commission .
. _or the Federa! Communrcat:ons Commrssron at a location W|th|n the Clty of San Jose
' _Servrce supplrers may i mclude wuthout Elmitatlon local exchange carriers, inter-

-_exchange carners competttrve access provaders cable televrsron provrders offerrng
‘telecommunlcatlons services, supplrers of Wireless Telephone Sewlce and any other
"ent[ty offerrng dlrect connectrons between the|r premises and the premises of

Telephone Subscrrbers

452090  Telephone Corporation -

' “Telephon'e Corporation” shall have the same meaning as deflned in Sectlon 234 of the =
- Publ;c Utrlrtles Code of the State of Calzfornra or the most. comparable successor _
' 'def;mtlon It atso includes any person prov;drng Wireless Telephone Service to any

Teiephone Subscnber

B '4'_52__1'_00-'_'= Telephone 'Su:bs(:rib___er L
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""Teiepho_rle Subscriber” means any person who receives te'lep_hone- service or its

function.
452110 - Trunk Line

“Trunk Lme means a line between a Servrce Suppilers switching device and a pr;vate
branch exchange or automatic call dlstnbutlng system or other similar dewce ata

. Telephone Subscriber location..

4524120 © Wireless Telephone Service

““Wireless Telephone Service” means commercial mobile radio service as defined in -

: ‘--Section 20.3 of Title 47 of the Code of Federai Regu!atlons as thls sectlon existed on

* _October 1, 2002

- Pa_rf 2

* Imposition of Tax

. "4.’52.2’00:'_ = Persons Subject to Tax - |

L A There is' hereby lmposed a tax on every person who subscnbes to Telephone

: -_ Serv;ce wathln the City of San Jose o

B | .F.or porposes'o'f this C-hep'te'r with reé'pecf' to'Wi'reie.és.Te!epnone SerVioes a.

| | _'-person shall be construed to subscribe to Telephone Service WIthln the Clty of
San José if he or she has a place of prlmary use,” as such term is defined in the
Mobile Telecommunications Sourcmg Act, 4 U.S.C. § 124(8) within the

: geographic boundar[es of the C;ty
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o : Only one payment of the fax herein imposed shall be requlred for any single
- Access Line or Trunk Line, notwithstanding that Access lines of more than one
Telephone Corporation are used in tumishing Telepho_ne Serviceto a Te[ephone

‘Subscriber.

452210 Amount of Tax

A. . :.The amount of the tax .imp'oSe'd by this Chapter shall be $1.57 per monith per-

: '_: Access Line and $11.82 per month per Trunk Line. -

B. f-r"-‘-'The tax |mposed by thls Chapter shall be pald on a per Ilne basrs by the person -

_ paylng for such Telephone Service.

C. - No Telephone Sub‘seriber shall be required to pay a tax in excess of $22 132 per .
- - account per Service i_ocatlon in:any calendar year For the first year of operatlon '.
i of this Chapter payments made through December 2009 WE" use a prorated
annua! lrmrt based on the number of months that payments were balied by the '
ol Serwce Supphers The cost of Wireless TeIephone Servrces shall not be
o : "consrdered for purposes of the tax cap established by this subsectron regard!ess_ .
_- L of whether the Servrce Location is also a primary place of use for a w1retess line. ‘_ -
o The amount of the tax cap established by this subsection shall be adjusted S
: ; :annualty, commenorng January 1, 2010 if the cost of living in the City of San
gten José has increased over the precedrng Base Period as- shown by the Consumer : o
_ Price Index - All Urban Cons_umers for All ltems (wath a base period of 1982- . - o
" 1984=100) for the San Francisco-Oakland-San José Area published by the -~
United States Department of Labor Bureau of Labor Statistics (CPI Index), but in
- " no event shall the adjustment exceed three percent (3%) per annum. The B_ase. o
" Pariod for the first adjustrnent period (January 1, 2010), shall be the CPl Index
_ reported for the months of Aprr! 2009 and October 2009.: For the second |
" adjustment period (January 1, 2011), the Base Penod shall be the CPI Index
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reported for the months of October 2009 and October 2010 The Base Period
~for stibsequent adjustment periods shall be October to. October In the event the
CPI Index is no longer published, the City Council shall use as a reference, .
another index published by either the State of Californ'ia or a federal department :
or agency that is charged with the responsibility of measuring the cost of ElV:ng in

the geographical area that includes the City of San José.
: 4;_52.’220 ExemgttonS: -
Nothlng in this Chapter sh.a.ll't)e construed as imposing a tax upon the A.'c':ces's't.in:'e"s:ot: |
A A.Lifel.i'nje Serviée customer of a Service Supplier; -logr |
B A Teiephone"Cerperatie;n; o r |
o C.. C.oin;eper_ated t'ele'phiénés;fof R

D. 'A nonproﬁt hosplta[ Wthh IS exempt from tederal mcome tax under Sectlon o
' 501(a) of the Unlted States Code or o

E.. A nonproflt educat:onai organlzatlon which is exempt from lncome tax under
e Sectlon 501(a) of the United States Code; or

.' Fo Any person when |mp031tion of such tax upon that person wouid Vlolate the .
'Constltution of the United States or that of the State of Callfornla or preempt:ve

_ 'federal or State law; or

G C;ty of San Jose County of Santa C!ara State of Cahforma and United States

: Government offlces
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Part 3

. Collection of Tax |
'4.52.300 - Tax Billing

A. - The tax imposed by this Chapter shall be billed to the Telephone Subscriber by
the Service Suoplier’ with its regular bill or as otherwise.in accordance with the
Service Supplier's n’ormal billing procedures, and Service Suppl_i_e'rs' shall collect
such taxeé;_ as are remitted from Telephone Subscribers so billed on behalf of the.

City of San José.

B " The tax requ;red to be cot!ected by Serv;ce Suppirers under thrs Chapter shail be :
K added to the Serwce Supplaers billings to subscnbers The tax: shall be stated -
-separate!y as the City of San José “Telephone Line Tax on b]l!lngs by Ser\nce
Suppilers whose blllmg systems as presentiy configured, are capable of such _
programmzng, and the Drrector may enter into such Administrative Agreements
S as may be requrred 1o accommodate appro‘pnate btllmg of the tax as provaded in- |
N _' Section 4. 52 390 Where authorized by federal or state iaw the Dlrector may - _
| require reasonable modn‘acat;ons toa Servrce Supplzer S b;ltmg system platform _ |
to accommodate requrrements of this subsection provided an Admlnlstrat;ve
Agreement for recovery of all one-time costs incu rred by the Service Suppher to

o 7 comp[y is executed as allowed by Section- 4 52.390 of this Chapter

o C.  The duty to coilect the tax from a Telephone Subscrlber shall commence on Apnl -

| 1, 2009; provrded that, however, within ten (10) business days of the effectrve :
“date of the Ordlnance enactlng this Chapter the Director shal[ provide Serv:ce

Suppilers w1th written notlce of their responsrblhty to blli and remit taxes _

| _ "collected In the event that not;ce is riot sent within ten (10) business days of the ;-

| effectlve date of this Chapter Servrce Supplrers duty to bill and remlt taxes’

co[!ected_ shall commence no-later than ninety (90) days after receipt of notice
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from the City.

Service Suppliers Sh'ai‘t' not be liable to any TeEephcne Subscriber for bitling-; |
collecting or remitting the tax on behalf of the City and Service Suppliers shall
not be responsible for investigating the validity of the taSc or assisting'inl'the
refunding cf any tax determined to be invalid or improperly imposed, ptlfrs’uant fo

an administrative or judicial ruling, order or determination. .

4.52.310  Tax Payment

A.:

~ Tax revenues remltted to Servrce Suppllers by Telephone Subscnbers shal[ be
- -held for the Clty anci Serwce Suppliers shall remit the tax revenues coliected to o

| ~ the Director on a monthly basus on or before the 25th day of the month fo!lowang o

the month in whlch they were collected.

In the e\ie'nt_a Tel_e'ph'oneSU_bsCrib.er makes partial payment of the tax imposed

by this Chapter 4.52, which has accrued for the billing period, absent expréss-

. written dlrect:on by the Telephone Subscrlber identifying those charges in .
' d;spute such parttal payment shall be applzed to satisfy, in order: (1) charges
a du_e and owing tq the_Serv:.ce Suppller for services and products, (2_) appllcabie "

federal, state and-local $ales and use taxes; (3) authorized pass thrOUgh’ B

e expenses costs and other charges for whlch the Service Supplier may be

452320 Liability for Tax

- 'dlrectly Elabfe for payment to federal and state govemments including, but not

ilmlted-to, U_mv_ersal Service Tax _(USF) charges, and (4) charges for which -

~Service Suppliers are acting as mere conduits for collection and remittance -

inciud_i_ng' the City of '_S'an' José tax imposed by this Chapter 4.52.
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A Any tax imposed on a Telephone Subscriber under the provisions of this Chapter
shall be deemed a debt owed by the Telephone Subscriber to the City until it has
been paid to the City, except that payment to a Service Supplier is sufficient to

relieve the subscriber from further liability for the tax.

B.  Anytax collected under the provisions of this 'Chapt_er shall be deemed‘a. debt

owed to the City of San José by the person required to bill and remit such tax. =

C.  With the exception of the requirement to bill Telephone Subscribers for the tax
and to pursue-the.no‘rmat course of collection efforts for deficiencies 'i_n' payment: 5-
by Tel'ephone Subscribers, nothing in this Chapter'shati i'm'pos'e‘any"dUty' o'n a
Service Supptler to enforce the collection of the tax Hereinabove lmposed )
However, whenever a Service Supplier remrts to the City funds coitected as a: tax -
lmposed pursuant to this Chapter 4. 52 the Service Suppller shall also provrde
the City with the name. and address of any Tetephone Subscnber who has. not
pald the taix for two (2) or more blltlng periods and shall state the amount of such :
fax remalmng unpald A Serv:ce Suppller in compllance with thlS subsectlon |

| shall, foltowmg the prov1sron of its report be relieved of any further duty under
this Chapter for blll:ng and attempts to cottect uncollected taxes from the |
Telephone Subscrlbers identified in the report identified in this subsectlon for the .

stated per[ods The Director may, at his or her dlscretlon then assume the

respon3|b|hty to collect the taxes due for the stated periods, in which case the - o

'. _ Dlrector shall notn‘y the Telephone Subscnber that the Director has assumed the »
responabzltty to collect the taxes due for the stated penods and may- demand

payment from the Telephone Su bscnber of such taxes

DA Service'Suppiier' shall be obligated to bill and remit taxes coflected consistent
 with the provisions of Sections 4.52.300 and 4.52.310. In the event a Service

Supplier willfully refuses to bill or to remit those taxes collected in due course,
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the Service Supplier shall be liable to the City in the amount of taxes that were to

be collected, as determined by the Director pursuant to Section 4.52.370.

E.  Any person owing money to the City, under the provisions of this Chapter, shall :
be liable in any action brought in the name of the City for the recovery of such

amount.

452330  Registration, Reporting and Remitting

A.  Each Service Supplier providing Telephone Services to subscribers within the
City shall register with the Director, upon a form prescribed by the Director, and -
shall'set 'forth th.'e"'n'arne- under which. the Servt'Ce Supplier transa'cts' or’ intends'to'
transact busrness together with identification of the Service Suppiiers registered 2
agent for. process or such othér agent the Service Supplier desrgnates to whom -

. notices pursuant to thls Chapter shall be directed. All notlces and.
| communlcatlons reqmred by this- Chapter must be dlrected to the agent

des;gnated in the Service Supplier’ s reglstratlon in‘order to be effec_tlve notice. -~

'B. Each Service Supplier shall, on or before the last day of each month, file a return

 with the Director, on forms provided by the Director, stating the amouint of taxes
collected by the Service Suppher dunng the precedlng month. Atthe tlme the
retum is flied the full amount of the tax collected shall be remitted to the _
Director: The Dlrector may require- additional readiiy attainable mformatron in the -
return. Returns and remittances are due [mmedrate!y upon cessatlon of

business for any reason

C | Servrce Suppllers must maintain records of taxes co!lected and remltted to the -

" City for a penod of at least three (3) years after the date the tax is remltted
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4.52.340 Interest and Penalties

A. Service Suppliers.

1. Taxes collected from a Telephone Subscriber which are not remitted to
- the Director by the Service Supplier by the due dates provided in this
Chapter, or taxes that a Service Supplier willfully refuses to bill or remit .

pursuant to Section 4.52.370, are delinquent.

2. . Penalties for delinquency in :'remittan“ce of any taxes coi’leeted .pursuant' to
'thls Chapter4 52 shall attach; and be patd by the Servrce Suppller :

- .required to remlt in. accordance With the prowsmns of Sectlon 1.17.130 of -

'Chapter 1 17 of Title 1 of th[S Code ' '

3. _The' 'D'irecter shall have power tb'irn'pb"s'e additiona'l. .penattie"s updn'Servi'ce‘, |
. 'suppllers requ:red to coltect and remlt tax amounts under the prov:smns of' |
Sectlon 1.17.140 for fraud or lntentlonal matenal mtsrepresentatlon or -
N om|SS|on in reporting or remlttmg up to one hundred percent (100%) of the' - )

_ amount of the taxes coliected or as recornputed by the Drrector

4. _:Every p’e‘n'a'tty_inﬁposed.under the provisions of this sUbsection--ehal'E S
~ become a part of the taxes required to be remitted to the City.
5 -'In addition to the penattles tmposed in thls subsectlon mterest shall be -
payabie on any delinquency tax payment in accordance with Sectlon

147, 150 of Chapter1 17 of Titfe 1 of this Code: _

" B.". Extension of _T_ir'ne-.' Upon re_ceipt of a"written' request of a S_ervice Su'pp'!i_e'r' or

~ Telephone Subscriber, and for.good cause, the Director may extend the time for - |
| filing any'. stat"eme'nt' required .pursuant to 'th'is'-Chapt"er for a period of nOt to exceed
forty-five (45) d‘aye, provided that the time 'fe'r filing the requi'reﬁd' statement has not
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_ -already passed when the request is received. No penalty for delinquent payment
~shall accrue by reason of such extension. Interest shall accrue during sard
extensron at the rate set forth in Chapter 1.17 of Title 1, until paid.

C. Waiver of Penalties and Interest. The Director shall waive the first penalty of ten

percent (10%) imposed upon a Service supplierif: .

1. The Service Supplier applies to the Director for sucha waiver no later than
thirty (30) days from the date the remittance was due to the City; and

2 ) The Servace Supplier has made tlmely payments for (a) the five (5) years -
B .zmmed:ately prlor to the date the remittance was dueto the City; or (b) the

- two (2) years lmmedrate!y prior to the date the remittance was due to the
. __'_-_City |f rt has supplled transported or delivered the serwce fewer than five -

f -_-3.'-::3*(5) years and-
. S The'-Ser\'_/ice_SUpp_lier provides evidenCe' Sati'Sfactory to' the' Director that: -
o _' a. Payment of the dellnquent remittance \ was postmarked or recelved by

o . the Crty no more than three (3) days after its due date; or.

“b. The s_ervice'Suppﬁérfmistakenly made payment to a party other than the
- City on or prior to the date that payment was due to the 'City;'and'paid- o
the delmquent remlttance and accrued mterest owed the C;ty pnor to L

applying to the Dlrector for a waiver; or

c. '.F'aiiUre to payti'mely w‘as due fo cttCumstances .beyofrtd the oOntrot ofthe =

Service SUp‘pIier and occurred notwithstahding the exercise of ordinary *
care and the absence of wiliful neglect and the Service Supplier paid

the dellnquent remittance and accrued lnterest owed the Clty prior to _ -

| 12 o
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. applying to the Director for a waiver.

4. 'Th:e waiver provisions specified in this subsection C shall not apply fo
ln‘terest accrued on the delinquent payments. '

" B.  Telephone Subscribers.

1 -Whenever the Dlrector determmes that a Te!ephone Subscnber has
- willfully withheld the amount of the tax owed by the subscriber from the -
amounts remitted to a Serwce Supptier or that a Telephone Subscnber
. has falled to pay the amount of the tax for a peraod of two (2) or more:

‘ _b;llmg perlods or whenever the Director deems it is |n the best interest of -

- _the C|ty, the Director shaill relieve the Service Suppiler of the obllgat|on to . |

' ”collect taxes due under thls F’art from certain. named Telephone

> : Subscnbers for Specmed bllilng penods and collect the taxes dlrectly from ﬁ -

- .the Telephone subscriber.

2. Penalt;es shall attach for willful w1thholdmg of the amount of the tax owed'

| | __from the amounts remitted to a Service Suppller or fallure to pay any

P taxes |mposed by this Chapter to the Serwce Suppller in accordance w&th.- R
L _"the_prowsnons_of Sectlon 1___.17.130 of Chapter 1.1Z of_'_l'l_tle 1 of this Code. - -

" 3'.-_-' .' _ ln add|taon to the penaltles 1mposed in thls subsectzon any Telephone o
- Subscnber who fails to remlt taxes and penaltles w;thin thlrty (30) days of' '

the date the Caty of San Jose mails notification that the C|ty has assumed L

. respon3|b|l|ty for the collectzon of taxes due for specn‘led bltllng perlods
| shal_l pay 1ntere_et on th_e a_mo_u_n_t of the tax; in accordance with Section
1.17.150 of Chapter 1.17 of Title 1 of this Code, from the date on which
' the tax first became delinquent to the Servzce Suppller until: payment in fuil .
" is received. by the Dlrector plus such addltlonal collection’ charge for each

13
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delinquent'account as.may be set by resolution of the City QoUnciI.

T4 The penalties, inte"rest and collection charges imposed in this subsection
shall not be collected by the Service Supplier, but shall be determined and

collected by the City.
5. - Every pen_alty imp‘osed' and such interest as accrues under the provisions
of this subsection shall become a part of the tax herein required to be
452350  Records

A Every Service Supplier reqoi'red':to collect and remit to-the :Director::any tax_

g Emposed by this-'C'hapt'er sfhali"keep' and preserve for a period-of'-th'fee (3) years g

*' from the due date of. remlttance all records as may be necessary to determine the Bt

o "-amount of any tax such Serwce Suppller may have col!ected or been required to :.

-' -remit

' B 3 'Ail such records shall be made avatlable for inspectlon audit or copymg by the
: C:ty s authorized representa*twes at any tlme during reguiar business hours upon B

wntten request by such representatlves '

452360  Authority to Perform Compliance Audits -

The Dlrector sha!l have the authonty to. conduct audits of Ser\nce Supphers mcludmg
| ~ inspection, audltlng, and copying relevant records and material ;nc!udmg but not llmlted

fo, eiectromc records, durlng the Serwce Suppi:ers reguiar busmess hours upon wntten

i 'request and not less than_ five (5) business daysnotlce in order to review comphance with

. this Chapter. The Director shall notify said person of the initiation of an audit in writing.
- Upon completion of the audit, the Director may make a deficiency determination pursuant =

: - _ , 14 . _
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to Section 4.52.370 of this Chapter for all taxes (and applicable penalties a'nd_ int‘é'r-est)

- owed and not paid, as evid'enC'ed by information provided by such person to the Director.

If said person is unable or unwilling to provide sufficient records to enable the Director to

verify compliance with this Chapter, the Director is authorized to make a reasonable
estimate of the deficiency. Said reasonable estimate shall be entitied to a rebuttable -

presumption of correctness.: .

452370 Failure to Collect and Report Tax; Determination of Tax by Director -

A Ifany Service Supplier williully refuses to make, within the time provided in this

K Chapter any report and remittance of taxes collected from Telephone '
-~ Subscribers or any portlon thereof reqwred by this Chapter the Dlrector may
_- inspect “audit, and copy records relevant and material to the Service Suppllers '
'W|Ilful failure during the Servlce Supplier's regular business hours, upon wrltten _'

o .'request and not Iess than flve (5) busmess days notlce

B. _ - As soon'as the Dtrector |s able to procure facts and mformatlon upon whlch to

.' base the assessment of any tax |mposed by this' Chapter collected by any
- Semce Suppller who has wrllfully refused to make such repcrt and remittance
o ; the Dlrector shall proceed to determine and assess agalnst such Servrce f
1‘ Suppllerthe tax inferest and penaltles provided by this Chapter In cases where v
.-such determmatlon is made, the Dwector shall give a notice of the amountso.
L 'assessed by personally serv;ng the notice, or by deposrtmg it in the United States.' '
. _marl postage prepa:d addressed to the Service Suppller to its reglstered agent E _' B

for service of process in the State of California.

B '_-'The Serwce Suppller may wrth[n ten (10) days after the servmg or mallmg of

such notice, make apphcation in writing to the Director for a heanng on the : B
. amount assessed If apphcation by the Service Supplier for a hearing i is not
made thhln the tu‘ne prescnbed the tax, interest and penaltles if any,
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.determined by the Director, sh'aillbecome final and conclusive andimmedlately
be due and payable. If such application is made, the Director shall give not less
than five (5) days ertten notice in the manner prescribed nerein to the Service
Supplier to show cause at a-tir_ne and place fixed in the notice why the amount
_specif_ied therein should not be fixed for such tax, interest and penalties. Atthe
hearing, the'Servic_e Supplier may appear and offer evidence and/or legal -
authority as to why the specified tax, interest, and penalties- should not be e |

. fixed.

D. .'After such heanng, the Drrector shall determme the proper tax to be remltted and S
shall thereafter give. wrltten notrce to the Service Supplier in-the manner :
- prescrlbed herein of the determrnatron and the amount of the tax mterest and
penalties. The amount determined to be due shall be payable within fifteen (15) L

days.

452380 " Re‘_fun‘d’s—-.- B

AL -The Drrector shall. refund 0. the Telephone Subscnber any taxes collected by the - Lo

SR Servrce Supplrer in excess of the annual Irmtt descnbed in Sectlon 4.52. 210 C
In order fo be ehglble for the refund the Telephone Subscrrber must provrde a

' _.wntten request for the refund along wrth proof of payment by the subscrlber
7 .Servrce Suppliers are not authorlzed to provrde refunds of any tax |mposed by
thls Chapter S ' ' R

" 'B:. .- Any refund of taxes rmposed by or collected pursuant to thrs Chapter 4. 52 shall ’
. be subject to provrsmns of Chapter 4.82 of Tlt!e 4 of thls Code. :

452390  Administrative A_greerrtents"‘ :

. 16 _ . o
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A.

Upon a proper showing of good cause, the Director may enter into administrative
agreements, wrth appropnate conditions, to vary from the strict requirements. of
this Chapter and thereby: (1) conform to the billing procedures of a particular
Service Supplier so long as said agreements result in the co]lect;on_of the tax in _
conformance with the general purpose and scope of this Chapter; or (2) to avoid a
hardship where the administrative costs of -cotlection and remittance greatly

outweigh the tax benefit to the City.

Upon a proper showing of good cause; the Director is authorized to execute a -

~ non-disclosure agreement approved as to form by the City Attorney to protect the

confidentiality of Telephone Subscriber information pursuant to Callfomla L

-~ Revenue and Tax Code Secttons 7284. 6 and 7284 7

- Upon a proper showmg of good cause, the Director i IS authorlzed to execute a y

non- -disclosure agreement approved as to form by the City Attorney to protect the._

- confi dentlallty of proprtetary Serwce Suppl:er mformatlon

.: A copy of each agreement authonzed by thiS Sectlon 4 52.390 shall be on f;Ie in -
o 'the Dzrector s office, except that if the agreement prov:des for conﬂdentlahty and o

" nondisclosure of pcrtlons of such agreement those’ portlons of the agreement

i shall be exc!uded from the public records malntalned by the Director of Flnancea _' i |

) ofﬂce

452.400 Appeals of Decision of the Director

Any person aggrieved by any decision of the Director regarding the amount of

tax or penaity owed or the duty or ob!igation to collect, report or pay atax

. pursuant to this Chapter, may appeaﬁl- the decision of the Director by filinga. -

written notice of appeal with the City Manager of the City of San José within .

fifteen (15) days of the serving or mail'ing_' of such decision. The notice of appeal
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o shali state the grounds for the appeal. Once a notlce of appeal is received, the
C[ty Manager shall schedule a day, time and .place for the heanng and shall
provide written notice of the time and place of the hearing and shall mail such
notice to the appellant at least ten (10) calendar days prior to the date of the

hearing.

B Atthe hearing, the appe!lant'bears the burden of production and persuasion to
L ) establish the factual and legal issues upon which the ‘appeal is based. At the"- )
‘conclusion of the hearing, the City Manager shall make findings of fact based
o upon the evidence submitted and determine whe't'her gr0undS'exESt'f0r d'en'iall'of"
the appeal or for ad;ustment of amounts owed The person appealmg shall be -
g .:- notified of the Clty Manager s decision in wrltlng The Clty Manager s dec:smn
.shall be fmal Any appel!ant who requests a heanng and who fails to appear at |
o - the hearing is deemed to waive the right to a hearlng and the adjudication of the

.'ISSUGS related to the hearlng prowded that the heanng was proper]y notlced

. €. Theamountof ah-y'tax finally determined as provided in this Section shall be due

S and payable as of the date of the orlglnal tax together with any penaittes that -
E may be-due thereon provrded however that ;f the amount of such tax is flxed in :
accordance with the ongina! statement of the appel]ant no. pena!ty shali attach
I' by reason of any de!mquency ' e

Part4

Mlscellaneous 3

4.52.410. PUroose' of Tax and Deposit of Revenues in the General Fund

A The purpose of the tax imposed under this Chapter 4.52 is solely for the purpose
~ of raising revenue for general municipal purposes and is not intended for- - o
' regulatron ' : '
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B. All taxes penaltles and interest collected under this Chapter 4.52 shall be

depos:ted in the general fund of the City.

4.53.420 Administrative Rules and Regulations

The Director may adopt administrative rules and regulations consistent with -proyisions' of
this Ghapte'r' for the purpose of interpreting, clarifying, 'carrying out and enforcing the .
payment; collection and remittance of the taxes herein imposed. The admlnlstratlve rules

. and regulat:ons shall not lmpose a new tax; revise an ex;stmg tax methodology as stated

- |n this Section; or increase-an existing tax, except as allowed by California Government

- Code Sectlon 53750(h)(2) “The Director shall hold a public heanng and allow publlC "
o comment on any proposed rule or regulatron prior to -adoption thereof. The Director shall
| provrde not: Iess than ten (10) days notice of such public heanng A copy of such
: admlnlstratwe rules and regulations shall be on file in the Dlrec:tors office. To the extent

. that the Dlrector determmes that the tax lmposed under thrs Chapter shall not be

L collected in full for any penod ot time from any partlcular Servrce Suppller or Telephone

Subscnber that determ[nation shall be conS|dered an exerc;se of the. Dlrectors dlscretlon '

L to settle dlsputes and shall not oonstltute a changein taxmg methodology for purposes of

Government Code Sect:on 53750 or otherwrse The Director is not authorlzed to amend
~the City's methodology for purposes of Government Code Section 53750 and the Clty |

does not walve or abrogate |ts ability to impose the Telecommumcatlons Users Tax in full |

" as a result o_f promulgatln_g admimstratlve_rulmgs or ente_nng into agreemen_ts with Service -

suppliers or T'elepho_n_e' Subscribers. Failure or refusal to comply with any rules and

regulations promulgated by the Director shall be deemed a violation of this 'Ch_apte'_r_: |

| 4.52.430 - Subject to Existing Annual Audits -

. 19 .
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Pursuant to Section 1215 of the City’s Charter, as may be amended; the revenues from
the tax imposed b'y'thi's Chapter shall be subject to the annual audit performed by the
City’s independent auditor of the City’s municipal books, recOrds_, accounts and fiscal

procedcres andWhich is reported in the City's Comprehensive Annual Financial Report.

4.52.440  Effective pate
This Chapter 4. 52 shall become effective zmmedlatety upon the date that th:s Ordlnance .
is-confirmed and approved by the voters of San Jose at the statewrde general elect|on on

November 4, 2008.

 4.52.450 - Amendment or Repeal

Chapter 4.52 of Title 4 of the San José Municipal Code may be repealed-or amended by

- - the City Council without a vote of the people However, as required by Chapter XilIc of

the California Constltut;on voter approval is required for any amendment provzsron that

o j 'would mcrease the rate of any tax levied pursuant to this Ordlnance The people of the

L City of San Jose aﬁrrm that any of the foilowrng actlons shall not constltute an rncrease of

the rate of a tax

g N A " The restoratlon of the rate of the tax to a rate that is no hlgher than that set by thrs

Ordrnance |f the Clty Council has acted to reduce the rate of the tax or

"B. - An action that interprets or clarifies the rnethodology of the tax, or any definition
| , appllcable to the tax, so long as lnterpretatlon or clarifi catlon (even if contrary to
some prior mterpretat[on or ciarrflcatlon) is not inconsistent with the Eanguage of

this Ordrnance or

| c. The estabhshment of a class of person that is exempt or excepted from the tax or -

the dlscontlnuatlon of any such exemption or exceptlon (other than the '

DR | 20
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discontinuation of an exemption or exception specifically set forth in this

Ordinance); or-

D.  The collection of the tax imposed by this Ordinance, even if the City had, for some

period of time, failed to collect the tax.

- SECTION 2. Sectlon 8. 20 200 of Chapter 8.20 of T|tle 8 of the San José Mumczpal

Code is hereby amended to read as follows

8.20.200  Persons Subject to Fee -
AL There is hereby |mposed an emergency communications system support fee on
every person who malnta;ns access to the 911 Emergency Communlcat:on

System by subscnblng o Telephone Serwce within the City of San Jose

B.  Forpurposes offt'h_i"s ‘Chapter, W|th ‘_res.'p'ect'-to-_Wireless Telephone Services, a

p‘efson"shaub'e"c'onsrrued fo subscribe to Telephone Service within the City of
Sah Jose if he or she has a’ place of pnmary use, as such term is deﬁned in the |
: Moblle Telecommunicatlons Sourcsng Act, 4 U. S C § 124(8) within the _
' geograph|c boundanes of the Crty o

C..  Only one 'paymerifo'f' the fee”h'erein impos'ed shali be required'for-'ahy slngle
" access line, trunk lme or high capacrty trunk lme notwrthstand:ng that Access
Lines of more than one Telephone Corporatron are used in furnlshlng Telephone

Service to a Telephone Subscriber.-

D. - Th_e: fee imposed under subsection A, above, shall be in effect for every person

 who subscribes to Telephone Service within the City of San José, but shall be

suSpended for any period of time during which the tax imposed by Chapter 4.52 of

this Code is in effect"'and being collected. Should the tax imposed by Chapter 4.52

21--. .
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be rendered inoperative or for any reason be deemed or declared invalid ,"t_ﬁ'é fee

suspension shall also be deemed in‘o_b_eratiye'and' the fees imposed under this -

Section 8.20.200 shall immediately become effective, at the rates established in
the most recent Citv Council resolution adopted pursuant to this Chapter 8.20.

S . . L _ .22 B :
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to (a) cause a synopsis of the proposed measure to be published in the San José
Mercury News, a newspaper of regular circulation within the City of San José; (b)
consolidate the Notice of Measure to be Voted with the Notice of Election into a single
notice; (c) cause copies of the proposed measure to be prmted in convenient pamphlet
form and in type of not less than 10-point; (d} cause copies of that pamphlet to be
mailed to each of the qualified electors of the City of San José; and (e) do all other
things required by law to submit the specified measure to the electors of the City of
San José at the Special Municipal Election, including causing the actual text of the
proposed amended Municipal Code Section 8.20.200 and the proposed new Municipal
Code Chapter 4.52 to be made available in the Office of the City Clerk at no cost and
posted on the City Clerk’s website.

SECTION.Q_.'__. Pursuant to Section 9282 and 9285 of the California Elections C'ode.; the
City Council hereby approves the submittal of direct arguments for and against the
ballot measure, if any, but determines that rebuttal arguments will not be allowed.

SECTION 10. TheClty Council hereby directs the City Clerk to transmit a copy of any .
measure qualifying for placement on the ballot to the City Attorney for preparatlon ofan
impartial analy3|s : : : _ -

ADOPTED thls 5th day of August 2008 by the followmg vote

AYES;_ 'CAMP_OS', CHIRCO, CHU, LICCARDO. NGUYEN,

e OLIVERIO, PYLE, WILLIAMS, REED.
NOES:  CONSTANT, CORTESE.
ABSENT: ~ NONE. = . R
DISQUALIFIED: NONE. c_,éf;__ 2 Q\
VAR ) I CHUCK REED
S - Mayor

P

7

LEE PRICE, MMC
City Clerk
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