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RESOLUTION NO. 74527

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE CALLING AND GIVING NOTICE OF, ON ITS OWN
MOTION, THE SUBMISSION TO THE ELECTORS OF THE
CITY OF SAN JOSE, AT THE SPECIAL MUNICIPAL
ELECTION TO BE HELD ON NOVEMBER 4, 2008, A
'BALLOT MEASURE TO REDUCE THE TAX RATE AND
TO UPDATE THE CITY’S TELECOMMUNICATIONS
USERS TAX

WHEREAS Charter Section 1600 authorizes the City Council o set the date for a
Special Munrclpai Elect[on and

WHEREAS the Crty Council desires to submit to the electors of the C|ty of San José at.
~a.Special Municipal Election a ballot measure proposal to add a new Chapter 4. 70 to.

the Municipal Code to reduce the tax rate and to update the City’s teEecommumcanons
users tax : - _

NOwW, THEREFORE BE IT RESOLVED BY THE COUNCIL OF THE CiTY OF SAN
JOSE THAT '

SECTION 1 A Specral Munzc;pal Eiectton is hereby called and ordered to be held in

~ the City of San-José on November 4, 2008, for the purpose of voting on a ballot
measure proposal to add a new Ghapter 4.70 to the Municipal Code to reduce the tax
rate and to update the City’s telecommunications users tax. The actual Ianguage of the
proposed new Chapter is attached to th:s Resolutlon as Exhibit A. -

SECTION 2 The proposed ballot measure wr[l be plaoed on the bailot forthe .
November 4 2008 electlon in the followmg form: . -

- 10% RATE REDUCTION AND UPDATE OF TELECOMMUNICAT!ONS USERS TAX

Shall an ordinance be adopted to reduce the telecommunications L
users tax rate from 5% to 4.5%; to update the ordinance and apply | YES_
the tax equally regardle‘ss of technology used; in order to support ' :

essential City services, such as police, fire, emergency response, | _
street maintenance, parks and libraries; while maintaining current | NO
exemptlons subject to existing audits? ; '
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SECTION 3. The City Council hereby requests the Board of Supervisors of the County
of Santa Clara, California to permit the Registrar of Voters of Santa Clara County to
render to the City of San José such services as the City Clerk of the City of San José
may request relating to the conduct of the above-described Special Municipal Election
with respect {o the following matters: _

Coordination of election precincts, polling places, voting
booths, voting systems and election officers; Printing and -
mailing of voter pamphlets; Preparation of tabulation of

- result of votes cast.

SECTION 4. The City Council hereby requests that the Registrarr of Voters of the ‘
County of Santa Clara consolidate the Special Municipal Election called and ordered to
be held on November 4, 2008 with any other election that may be held on that date.

SECTION 5. The City Council hereby authorizes the Board of Supewisors of Santa
Clara County, California fo canvass the returns of the Special Munlc:pal E!ectlon

'SECTION 6. The C|ty Councﬂ hereby directs the City Clerk to relmburse the County of .
Santa Clara in full for any of the above-mentioned services which may be performed by

the Registrar of Voters, upon presentation of a bill to the City, with funds already
appropﬂated to the City Clerk for election purposes.

SECTION 7 The City Councsl hereby dlrects the City Clerk to take ail actlons _ _
necessary in order to facilitate the Special Municipal Election in the time frame specified
herein and comply with provisions of the Elections Code of the State of California, City.
Charter, Ordinances, Resolutions and POIICIeS with regard to the conduct of the Special
Munlc;pai E]ectlon : :

SECTION 8. Pursuant to Section 121 11 of the California Eiectlons Code and Sect|on

6061 of the California Government Code; the City Council hereby directs the City Clerk E B

to (a) cause a synopsis of the proposed 'measu_re to be published in the San Jose
Mercury News, a newspaper of regular circulation within the City of San José; (b) - _
consolidate the Notice of Measure to be Voted with the Notice of Election into a single
notice; (¢) cause copies of the proposed measure to be printed in convenient pamphlet.
_ form and in type of not less than 10-point; (d) cause copies of that pamphlet to be
mailed o each of the qualified electors of the City of San José; and (e) do all other -
things required by law to submit the specified measure to the electors of the City of San

José at the Special Municipal Election, including causing the actual text of the proposed -

new Municipal Code Chapter 4.70 to be made available in the Office of the Clty Clerk at
no cost and posted on the City Clerk’s website. :
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SECTION 9. Pursuant to Sections 9282 and 9285 of the California Elections Code, the
City Council hereby approves the submittal of direct arguments for and against the
ballot measure, if any, but determines that rebuttal arguments will not be allowed:

SECTION 10. The City Councn hereby directs the City Clerk to transmit a copy of any
“measure qualifying for placement on the ballot to the City Attorney for preparation of an
impartial ana!ySIS

ADOPTED this 5" day of August 2008 by the following vote: |

AYES: | CAMPOS CHIRCO, CHU, CONSTANT CORTESE,

LICCARDO, NGUYEN OLIVERIO, PYLE, WILLIAMS.
~ REED.
NOES: NONE.

CABSENT:  NONE. L
'DISQUALIFIED: ~ NONE. ~ %c.lc_/g-e_&
| R CHUCK REED.

Mayor

LEE PRICE_ MMC
City Clerk  ~

T-14676.001\492667_4.doc ) 3
Council Agenda: 8-5-08 :
ltem No.: 3.7(a}1)

492667_4



RD:KMM . , ' RES. NO. 74527
08/05/08

EXHIBIT A
'TELECOMMUNICATIONS USERS TAX
" BE IT ORDAINED BY THE PEOPLE OF THE CITY OF SAN JOSE: -

Title 4 of the San José Municipal Code is hereby amended to add a new Chapter, tobe

numbered, entitled and to read as follows:

~ CHAPTERAT0 .
TELECOMMUNICATIONS USERS TAX

C Part1 .

Title and Purpose
4.70.010 Ordinance Title -

: ‘Thls Chapter shall be known as the * Te!ecommunlcatsons Users Tax” of the Clty of San'.'f

'Jose -

4__.7'0.020. P_"u_r'p'os'e- of Tax and D'ep‘ osit of Revenues in the General Fund

i A _ _The purpose of the tax |mposed under thls Chapter4 70 is: solely for the purpose- . e

. of raising revenue for general munlolpal purposes and is not intended for

regulation.

B -All taxes penaltles and :nterest colfected under this Chapter 4.70 shali be -
_ deposrted in the generai fund of the City. '

1
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Part 2

Definitions
4.70.200 Definitions

The definitions set forth in this'Par't shall govern the applicat'ion and interpretation of this -

Chapter.

. 4.70.210 Ancillary Telecommunication Services

“Ancillary Telecom'mumca'tion Services” means services that-'are'associ'ated withor
: mmdentai to the prov;szon use or enjoyment of Te]ecommumcat[ons Serv:ces tncludlng

i but not limited to the fol[owmg services:

- A “Conference brldglng semce " which means an anc:!lary semce that links two or
~more partlc:pants of an aud|o or video conference cali and may include the E

k. prowsmn of telephone number.

' '_B-".-, : “Detalled teiecommunlcatlons bill:ng service’ WhICh means an ancﬂlary service of
' separately statlng informatlon perta:mng to mdlwdua! calls ona Serwce User S

- billing statement

) “Dlrectory a351stance which means an an(;lllary serv;ce of prov:dlng telephone B

number lnformatton and/or address lnformatton

. D. - “Vertical service” which means an ancillary service that is offered in connection -
with one or more Telecommunications Services, which offers advanced CaIEing' -
~ features that a]low Service Users to identify callers and to manage mult;pfe cal!s__

and call connectlons  including conference bridging serv;ces
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"E...  “Voice mail service” which means an ancillary service that enables the Service

User to store, send or receive recorded messages.

4.70.220 Billing Address

| “Btlllng Address” means the mailing address of the Serwce User where the Semce

Supplier submits invoices or bills for payment by the Serwce User.
| ztﬁ?onao Day

- “‘_'E):ay”"rheans' a eateh_dar-da'y..'-

"-_'4;;;-0'.'240 'mr-@;aa;-_ |

; “Dlrector means the Dlrector of the Flnance Department of the Clty of San José or such

. other Director demgnated by the City Manager to admmlster this Chapter

_"'43.,70_.250- Mobile Teiscommunications Service

."“Mdbile Teleco'mmu;ﬁications Service® has the meanmg and usage as sot forth | in the |
Moblle Te]ecommunlcatlons Sourcmg Act (4 U.S. C Sectlon 124) and the regulatlons .
3 estabhshed thereWIth ' '
4.70.260 Month

“Month” means a calendar month.
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4.70.270 Paging Service

“Paging Service” means a Telecommunications Service that'provides fransmission of
coded radio signals for the purpose of activating specific pagers; such transmissions may

include messages and/or sounds.
4.70.280 Person

Person means without Jlmltatlon any natural individual, organlzataon firm, trust,

common law trust, estate, partnership of any kind, assoc;atlon syndicate, club, Jomt stock
company, joint venture, limited liability company, corporation (lncludlng forelgn domestic,
- and non- proﬁt) munlclpal corporation (other than the Clty) cooperatlve receiver trustee

--guardlan or other representattve appomted by order of ¢ any court

4.70.290 Place o'fi.'Pri‘marv Use

“Place of Prih‘tary--Use_”'_ m’ean'e the street addteSs_repreSentatiye of where the 'S'ervi:c'e'
. User's use of the Tel'ecom'r_'nunications-Setvice prim'arity occurs, which must be the -

'r'esiderttialt_s'_;tree't address or the primary business street address of the Service User:

4.70.300 _"Pbét_-P:a'id Telecommunication Service

"‘Post Pald Telecommunlcatlon Serwce means the Te[ecommumcat:ons Serwces

obtained by maklng a payment ona tetecommunlcatron by-telecommunlcatron ba5|s
either through the use of a credit card or payment mechamsm such as a bank card, travel :
card, credlt card or debit card or by charge made to a service number which is not

assomated with the or[ginat:on or termination of the Telecommumcatlons Semces
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4.70.310 P.repé'i'd_Teiecommunication Service

“Prepaid Telec'or'nmunication Service” means the right to access Te[ecommunicaﬁons
Services, which must be paid for in advance and which enables the or'igi'n'ati'on of
te!ecommun:catlons using an access number or authorization code, whether manually or
electronlcally dlated and that is sold in predetermined units or doliars of which the

number dechnes with use in a known amount,

4.70.320 P'-rivat."e, Tel'ecOmmunicat_ion '_SerVie‘e

“Private Telecommumcatlon Service” means a Telecommunlcatlons Serwce that entlt!es
the Service User to exclusrve or priority use of a telecommunloatlons channel or group of
Ghanne!s between or among termination pomts regardless of the marninér in which such
channel or channels are connected, and includes switching capamty, extensaon [|nes '
stations, and any other associated services that are provided in connectlon with the use _
of such channel or channels A teEecommumcahons channe! is a physrcal or'virtual path
of te]ecommumca’uons over which s:gnals are transmitted between or among Servrce

- User channel terminatlon points (i. e., the focataon where the. Serwoe User elther inputs or .

receives the telecommuntcatsons)

4.70.330 ‘Sorvice Address

" “Service Address” means any of the following:

A.  The 1ocat|on of the Service User s telecommumcatton equ1pment from Wthh the
tefecommumcat:on originates or termmates regardfess of where the

- _ telecommunication is billed or paid or,

B. If the location in Subsectlon A of this deflnltlon is unknown (e g., Mobtle -
Telecommunications Service or VolP service), the Service Address means the

location of the Service User's Place of Primary Use. -
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C.  For Prepaid Tetepommunication Service, the Service Address means the location

“associated with the service number.

4.70.340 Service Supplier

“Service Suppiier”'means any Person, including the City, that provide's_'

Telecommunications Services to a user of such service within the City.

4.70.350 Service User

“Serwoe User means a Person requrred to pay a tax imposed on Tetecommunrcat;ons

-Semoes under the provrsrons of this Chapter

14.70.360 Telecommunications Services

Telecommun!cat;ons Servrces means the transmlsSIon conveyance or routmg of voice,
- data, audio, VIdeo or any other Jnformatlon or signals to a point, or between or among

pomts whatever the technotogy used

" The term “Telecommunlcatlons Semces ;ncludes such transmlssu:)n conveyance or -
'routlng in whrch computer processmg apphca’uons are used to act on the form code or

. protocol of the oontent for. purposes of transmlssmn conveyance or routmg wrthout '

regard to whether such services are referred to as Voice over Internet Protocol (VoIP)

services or-are olassn‘led by the Federal Communications Commlssmn as enhanced or

value added and mc!udes video and/or data servrces that are funotlonally integrated with

: Telecommumoatrons Ser\nces

Telecommunications Services include, but are not limited to the following se'i'vi_ce's,
regardiess of the manner or basis on which such services are calculated or billed:

Anciliary Telecommunication Services; intrastate, interstate, and international
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Telecommunications Services; Mobile Telecommunications Service; Prepaid-_
Telecommunication Service; Post-Paid Telecommunication Service; Private

Telecommunication Service; Paging Service: 800 Service; and 900 Service.

 4.70.370 Telephone Corporation

“Telephone Corporation” has the same meaning as set forth in Sections 216 and 234 of -

the California Public Utilities Code, as those sections may be amended from time to time.

4.70.380 VolIP (Voice over lnte'rnét Protocol)

"VoEP” or “Voice over internet Protoco[” means the digital process of maklng and B

‘receiving real-time VOECG transm|SSIons over any internet protocoi network
4.70.390 800 Service

“800 Semce means a Tefecommunlcatlons Servrce that allows a caller to dlal a toil~ _
free number without incurring a charge for the call: “The service is typically marketed
under the name “800” “855", “866” “877” and “888” toll-free calilng, and any

.subsequent numbers deS|gnated by the Federal Comrnumcatlons Commssron _'
- 4.70.400 900 Service

“900 S'ervic:.e"A means an inbound toll Telecommunications Service 'purchased b'y.'a _
- subscriber that allows the subscriber’s Serwce Users to callin to the subscriber’s o |
_ prerecorded announcement or live service. 900 Serwce does not mclude the charge' -
- for: collection services prov:ded by the selier of the Telecommumcatuons Services to the
subscrlber or service or product sold by the subscrlber to the subscrlber s Service '
User. The service is typically marketed under the name “900” service, and any .

subsequent numbers designated by the Federal Communications Commission. -
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Part3 -
Exemptions

4.70.450 Constitutional, Statutory, and Other Exemptions |
A.  Exemptions. The tax imposed under this Chapter shall not apply where the
Director dé_termines that a Setvice User or a Telecommunications Service is one

of the foilowing:

1.~ The City;

- 2. Telephone Corporation; -
3 - _'Any Person when 1mposmon of a tax Jmposed by this Chapter upon 1tha‘[

- Person would be in VIOIatlon of the Constitution of the United States or that
. of the State; - -

4 “The United States or any agency or instrh'mentality't'héré'of"; R

5. Internatlonai etc organlzatlons On any payment recelved for

-'-'Telecommumcatlons Serwces furmshed toan mternahonal organlzatlon as _
o 'defmed in Sectlon 7701(3)(18) of Title 26 of the Umted States Code orto o

o the Amertcan National Red Cross

6. : Service personnel in combat zone. On any payment received for any toll - o

- telephone service as defiried in Section 4252(b) of Title 26 of the United
. States Code, which origiﬁaf'es Withi_n a combat zone, as defined in Se_c':tioh o
112 of Title 26 of the United States Code, from a meimiber of the Armed
Forces of the United States performing service in sﬂ_ch cOrhbat Zone, as -

- determined under Section 112;
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. educational organization for Telecommunications Services or facilities

RES. NO. 74527

- Common carriers and communications companies. On any amount paid for

any toll telephone service as defined in Section 4252(b){2) of Title 26 of the
United States Code to the extent that the amount so paid is for use by a
common carrier, telephone or-telegraph company, or radio broadcasting

station or network in the conduct of its business as such;

'.Non"profit Hospitals. On any amount paid by a nonprofit hospital for

Telecommunications Services furnished to such organization. For purposes’

- of this Subsection, the term “nonprofit hospital” means a hospital referred to
~in Section-170(b)(1 YAXI) of Title 26 of the United States Code, which is
_ 'exempt from federal income tax under Section 501 (a) of Title 26 of the
- United States Code

"'.St'a'te and ']oc'al governm'enfs. On any payment received for -
~Telecommunications Services or facilities furnished to the government of

| any state, or e'ny political ‘subdivision thereof, or the District of Columbia;

Nonprofit educational to'rgéniiatidn’e_. On any amount paid by a nonprofit

'forhiehed' to such organization. For purposes of this subsection, the term-

nonproflt educatlonal organlzahon means an educatlonal organlzatlon -

o descnbed in Sectlon 170(b)(1)(A)(|1) of Title 26 of the United States Code,

| " which i is exempt from income tax under Section 501 (a) of Title 26 of the _i

Unsted States Code. The term also includes a school operated as an
actlwty of an-organlzatlon described in Section 501(c)(3) of Title 26 of the -

‘United States Code whlch is exempt from federal [ncome tax under Sect;on ;

501(a) of Title 26 of the Umted States Code, if such school normally

‘maintains a regular faculty and curriculum and normally has_a regularly -~ -

enrolled body of pupils or students in aftendance at the pl'ace where its _

. educational activities are regularly carried on;

T-14676.001\403414 12.doc -9



RD:KMM
08/05/08 -

RRAE

12,

: any lnstrument ere pole switchboard, apparatus or equipment as is

14

RES. NO. 74527

Qualified blood collector organizations. On any amount paid by a QUaIified
blood collector organization as defined in Section 7701(a)(49) of Title 26 of
the United States Code for Telecommunications Services or facilities

furnished to such organization;

Certain coin-operated service. On any p'ay,meht'received from any Person

for services paid for by inserting coins in c'ci'n—operated. telephones available

to the public except where coin-operated teiephone service is furnished for

a guaranteed amount, the amounts paid under such guarantee plus any

- fixed monthly or other periodic charge shall be included in the base for

computing the amount of tax due;
Installatlon charges On so much of any amount pald for the 1ns‘callatlon of '
- properly attnbutab[e to such installation;.

" Nev_ys Services.._ Exc‘ept: with respect to Iocallt'eiechene service as defined in
 Section 4252(a) of Title 26 of the United States Code, on any payment .
received from any Person for services used in the collection of news forthe -
public press, or a news ticker service fumi‘shing a general news service_ R

- f: S|m|Iarto that of the pubilc press, or radio broadcastlng, orin the

dlssemmatlon of news through the public press ora news tlcker service

- furnlshlng a generai news ser\nce similar to that of the pubhc press or by

" means of radio broadcasting, if the charge for such service is billed in

wrltang to such Person; or

Any Person othexw:se exempted by this Chapter from payment of a tax |
1mposed by this Chapter. .

' B . FiEin'd'Exethion ADDIicatio_n-. EXCept those Persons determined to be exe_m;df.

"p'ursu'aht to the rules and regulations adopted by the Director, no exemption sha.ll .
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1"

: be .granted 'by the Director unless an application in writing, stating under penality of

-perjury the specific grounds for the exemption, is filed with the Director. The

application shall be submitted on a form furnished by the Director.

Proof Required. No exemption shall be granted by the Director unless the

appllcant establishes to the satisfaction of the Director a rlght thereto by written

records: demonstratlng entitlement.

Determlned bv the Director. Wlthln a reasonable time fol[owmg receipt of a

properly completed application, the Director shall notify the applicant in writing of

the Dn‘e_ctors determination on exemption. In the event of approval, the Director - -

_ _s'h'a'il_;.'a_ls,o gi\ie written notice to the applicant's Servic'e"Suppiier.

Action by Service Supplier(s). If the Director grants an exemption to a Service

User, the Service Supplier(s) shall discontinue collecting taxes imposed by‘thi‘s'

K Chapter from the Servrce User within sixty (60) Days of recelpt of the Dlrector S

'wntten notlce
| _ Refund In the event a Servrce User who has paid the tax is granted an _
'exemptlon that. Servrce User may apply fora refund of the tax paid under Sectlon L

i 470 700

o F'ihality".-'Any decision of the Director made under this Section shall be final.
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Part 4

Imposition and Collection of the Tax

4.70.500 Telecommunications Users Tax

A. Establishment of Telecommunications Users Tax. There is hereby imposed a tax
upon every Person with a Billing Address or Service Address in the City using
Telecommunications Services, including intrastate, interstate, or internattonat
Telecommunications Services, and which is referred to in this Chapter as the -
Telecommunica'tions' Users Tax or the tax. -The'maximum tax imposed shall be at

~ the rate of four and one-half percent (4.50%) of the charges made for such-
3 ‘services and sha!l be coltected from the Serwce User by the Serv:ce Suppller or its-'
' blltmg agent There is a rebuttabie presumption that TeIecommunlcatlons B |
Servrces wh|ch are billed to a Billing Address or Serv1ce Address in the C|ty, are
used, in whole or in part; within the City's boundaries, and such se_rwces are.
“subject to taxation under this Chapter. If the Billing Address of the Service User is |
different from the Servrce Address the Service Address of the Service User shall
v be used for purposes of imposing the tax. As used in this Section; the term _'
5 “charges” shall 1nclude the value of any other servrces credrts property of every
kind or nature or other consrderat:on prowded by the Serwce User in exchange for- :

. the Telecommunicatlons Serv:ces

B.. Sourcing Rules. Mobil'e'-T'e'IecommUniC‘atiOns Service shall be sourced in *

- accordance wtth the sourcing rules set forth in th_e' Mobile Telecommunications |
~ Sourcing Act (4 U.S.C. 'sec'tio-n 124). -The Director may issue and di'sseminate'to
B Serv:ce Supphers which are subject to the tax collection requu‘ements of thfs |
- Chapter sourcrng ru!es for the taxation of other Te!ecommunlcatlons Ser\nces |
including but not limited to Post-Paid Telecommiunication Services, Prepaid =
Telecommunication Services, and Private Telecomm'onication Services; p'rovid_'ed'
“that such rules are based upon custom and common practice that further
‘administr'a'tive efficier:cy and minimize mdlti—ju’risdictidna’l taxation.
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C.  Authority for Administrative Rulings. The Director mey issue and dissem‘ir}ate to
| Service Suppliers which are subject to the tax collection requirements of thrs
Chapter one or more admrn;stratrve rulings identifying those Te!ecommumcatrons
: Servrces or charges therefore, that are subject to or not subject to the

Telecommunications User_s Tax.

D.  Specific Inclusions in Telecommunications Services. As used in this Section,

Telecommunications Services shall include, but are not limited to, charges for:
connection, reconnection, termination, moverment, or change of | |
Telecommunications: Servrces late payment fees; detailed billing; central offrce
~and custom calling features (including but not limited to call waiting; call |
forwarding, caller |dentrf:catron and three- -way calling); Vorce mail and other
messaging services; drrectory assistance; access and' lrne charges un;versal |
service charges; regulatory,. administrative and _other cost recovery charges,_ locaf. :

- number portability charges; and text and instant me'ssaging.

'E. - Certain Exclusions From Telecommunications Services. As used in this Section,
Telecommunications Sefvices shall not include digit'ai'downloa'ds that are n'ot '
o _Ancrliary Telecommunrcatlon Servrces such as music, rrngtones ‘games, and

~similar digital produots

 F. . Multi-Jurisdictional Taxation, To prevent actual multi-jurisdictional taxation of -

- Telecommunications Services subject to tax under this Chapter, any Service USer o
upon proof to the Director that the Service User has previously paid the same tax o
in another state or loca! jurrsdrctron on such Teiecommumcatrons Servzces shall
be allowed a credit agarnst the tax imposed to the extent of the amount of such tax

' 'Ie’gally‘i'mposed in sueh Other state or local jurisd-ic"tiOn;; provided, howe\rer,'fhe _ '

amount of credit shall not exceed the tax owed to the City under this Chapter.
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G.  Collection of Tax by Service Supplier. The tax ori Telecommunications Service_s_ L
-imposed by this Chapter shall be collected from t_he Service User by the Service.
Supplier. The amount of tax collected in one (1) Month shall be remitted by the
Service Supplier to the Director, and must be received by the Director on or before
the twenty-fifth (25th) Day of the following Month. |

H. - Quarterly Remittance of Tax by Service Suppier.

1. A Service Supplier may elect to remit the taxes to the Director 6n a
quarterly basis if the annual amount of taxes collected is less than one
hundred thousand donar_s--($1oo,000). |

2. A Servrce Suppller who quallfies under thzs subsectlon is not authorlzed to o
remit taxes on a quarter]y basis until it has flrst completed the necessary |
application: forms provided. by the Director and the Director has approved '_

the Service Supplier's application for quarterly remittance.

3. - A Service Supplier a’Ufhorrzed fo remit-taxes on a quarterly basis shall do S0
on or before the twenty—flfth (25" Day of the Month followmg the end of a |

calendar quarter

4.70.510 Bundling Taxable ltems with Non-Taxable ltems -

!f'any' hontaXable Cha'rges are combined with and not se_pa:retely stated from taxab'_le;_.'

B service charges on the Service User's bill or invoice of a Service Supplier, the combined: o

= _charge is subject to tax unless the Service Supp!ier"or Service"User'idenﬁﬁes,_ by -

- reasonable and verifiable standards, the portions of the combined charge that are - |
'. n'o‘ntaxa.ble and taxable through the Service Su_p‘pfier's books and records ke'pt in'-thie-.
regular course of business, and in accordance with generally accepted accounting
_priraci.ples, and not created and maintained for tax pdrposes. The. Service Supplier 6r_ |

* Service User has the burq!e_n of proving the proper apportionment of taxable and -
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nontaxable charges. If the Service Supplier offers a combination of taxable and
nontaxable services, and the charges are sepa_ré-tely stated, then for taxation purpo'ses,
the values essigned the taxable and nontaxable services shall be based on its books
and records kept in the regular course of business and in accordance with generally
accepted accounting principles, and not created and maintained for tax purposes. The
Service Supplier or Service User has the burden of proving the proper valuetion of the

- - taxable and nontaxable services.

4.70.520 Substantial’Né‘Xue [ Minimum Contacts

" 'For purposes of i'm'p_os_in'g:a tax orestablishing a.duty to collect and remit a tax under this

Chapter, “substantial nexus” and “minimum contacts” shall be construed broadly in favor

- of the imposition, co'lte'ction and/or remittance of the: TelecOmmunications Users Tax '

;mposed tinder this Chapter to the fullest extent permitted by State and federal law, and -

as it may change from time to time by judlmai mterpretatlon or by statutory enactment

ANy T elecommunications Service (including VoIP) used by a Person wi_t'h_ a Se'rvice. )

‘Address in the City; which service is capable of terminating a call to another Person on
- the general telephone ne‘two.rk, shall be subject to a re'butta'b[e presur_nption.that | |
. ssubstantial nexus/minimum contacts” exists fo'r'p'u'rposes of imposing the tax, or
‘estabilshlng a duty to collect and remlt the tax, under thls Chapter A Serwce Supplier -
~ shallbe deemed to have sufﬂcrent actlwty in the City for tax collection and remlttance -
purposes if its activities include, but are not limited to, any of the follow;ng ‘maintains or'
'has within the City, dlrect!y or through an agent or sub3|d|ary, a place of business of any

nature; solicits business in the City by employees, mdependent c_ontractors, reselier_s,-_ '

- agents or other representatives; solicits business in the City on a continuous, 'regular,

seasonal or systematic basis by means of advertising that is broadcast o relayed from a

 transmitter with the City or distributed from a location with the City: or advertises in |
‘newspapers or'other'periodicals printed and published within the City or through" .

. materials distributed in the City by means other than the United States mail; or if there

- are activities performed in the City on behalf of the Service Supplier that are Signi’fic'entl.y
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associated With the Service Supplier's ability to establish and maintain a market in the
C|ty for the provision of Telecommunications Services that are subject to the tax under
this Chapter. -

4.70.530 Duty to Collect — Procedures

“A. -~ Manner of Collection by Service .SUDD"_ér'S.“ The duty of Service Suppliers to -

collect and remit the taxee imposed by the prov_lsibns of this Chapter shall be

performed as follows:

1. . The tax shall be collected by Service Suppliers insofar as practicable at the
same time as, and along with, the 'ccll'ection cf the charges made in - |
accordance with the regular billing pracﬂce of the Servrce Supplier. Where -

the amount paid by a Service Userto a ‘Service Supplier is less than the full
amount of the charge and tax which'was accrued for the b||l|ng pe_rrod,'a
prop'crtiOrrat_e_Share of both the ch'arge'énjd the tax shall be deemed to have
been paid. In those cases where a Service User has nofified the Service
-Supplrer of refusal to pay the tax |mposed on said charges Sectlon
4 70 580 shall apply ' '

2. The duty of a Servrce Suppller to collect the tax from a Serwce User shall
commence wrth the beglnnrng of the fll”St regular billing penod applrcable to
the Ser\nce User where all charges normally included in such regular billing

are subject to the provisions of this Chapter. Where a Service User receives |
‘more than one billing, one or more being for different periods t.han'ancthe'r,

the duty to collect shall arise separately for each billing pe'riod_'._' o

B.  Filing Return and Payment. Each Person req'uired by this Cha'pter to collect the

Telecommunications Users Tax and remit payment of the collected taxes to the
City shall file a return with the Director, on forms approved by the Director, on or

before the due date. The full amount of the tax collected shall be included with the
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return-and filed with the Director. The Director is authorized to require such
additional information as he or she deems necessary to determine if the tax is
being levied, collected, and remitted in accordance with this Chapter. Returns are

due immediately upon cessation of business for any reason.

- 4.70.540 Collection Penalties — Service Suppliers

A. Due Date for Taxes; Delinduencies. Taxes collected from a Service User are

- delinquent if not received by the Director on or before the due date. Should the
due d.ate occur on a weekend or legal holiday, the return must be rece'ived by the
Director on the-first reguiar working day following the weekend or !egal holiday. A |
direct deposﬂ |nclud|ng electronic fund transfers and other similar methods of
electronlcally exchanglng monies between financial accounts made by a Setvice
Supplier in satlsfactlon of its obllgatlons under this subsection shali be considered
timely if the: transfer is initiated on or before the due date and the transfer settles

lnto the City's account on the following business day.’

: B. Failure to Coll'ect'or'Rerh'it' If the Person re.'qu.ired' to collect and/or ter'hit the -

| 'Telecommunlcation Users Tax falls ‘to collect the tax (by failing to- properly assess
the tax on one or more services or charges on the Service User's bmmg) or fails to
remit-the tax collected on-or before the due date, the Dlrector shall attach a flI‘St _
_penatty o_f ten perce_nt ( O%) of the amount of the de]anquent remlttance in addition
to the deliodﬂ.eht' remlttance, and a second pena[ty of ten percent (10%) of the
amount ot the delinquent remittarice in addition to the delinquent remittance and:
the first penatty, if the delmquent remittance is not paid on or before thlrty (30)
Days fol!owmg its due date and shall pay interest on the delinquent remittance
and all penalties assessed thereon, at the rate set forth in Chapter 1. 17 of Title 1,

until pald

C. = Penalties fo_l_’:"Frau_d or Gross Ne'qlidence_ in Reporting or Remittinq,.. The Director
shall have the power to impose additional penalties upon Persoris required to
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collect and remit taxes pursuant to the provisions of this Chapt'e_'r"for fraud or gross
negligence in reporting or remitting at the rate of twenty-five percent (25%) of the
amount of the tax collected and/or required to be remitted, or as recomputed by

the Director.

D. Penalties Dues As Tax. For collection purposes only, every 'pena'lty imposed and

such interest that is accrued under the provisions of this Section shall become a

part of the tax hereln required to be pald

E. Authori’iv. to 'Mooifv Due Dates. Notwithstanding the foregoing; the Direc'tor_may, in

his or her'_discre_t_ion, modify the due dates for remittance of the tax imposed by this
Chapter. - ' "

~ 4.70.550 Actions to Collect

Any tax required to be paid by a Service User under the provisions of t'h'i_s"-Chapter 'Sh'a"
be deemed a debt:'o'\rred.."by the Service User to the City. Any such tax eollected-from a
Service User which has not been remitted to the Director shall be deemed a debt- owed to
~ the City by the Per's"o'n" required to collect and.remit the tax and shail'no"longer be a debt
of the Service User Any Person owmg money to the City under the provrsrons of this |
Chapter shail be hable ;n an action brought in the- name of the City for the recovery of
~ such amount, mc!udlng penaities and interest as provided for in this Chapter along wrth |
- any collection costs mcurred by the City as a result of the Person 5 noncompliance wrth N
-this Chapter, mc[udlng, but not limited to, reasonable attorneys’ fees. Any tax required to |
be collected by a Serwce Supplier or owed by a Service User is an unsecured prlonty
excise tax oblrgatlon under 11 U.S. C Sectlon 507(a)(8)(C) '

"4.70‘.560 Bankr‘ubt‘cies- and Refusals

A Service Suppliers who seek to collect ch‘arge'e for service in bankruotCy_ -
proceedings sha[i_alsoinclude in any such claim the amount of taxes due C'ity for
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those services, unless the Director detérmines that such -duty is in conflict with any
federal or State law, rule, or regulation or that such action would be

administratively impractical.

B. All Service Suppliers not required to collect taxes in connection with pursuit of
claims for service charges in bankruptcy proceedings pursuant to Subsection A
above shall notify the Director in writing within forty~fiVe (45) Days after receipt of

notice that a Service User has initiated bankruptcy proceedings.

C. All Serwce Suppliers who do not seek to collect charges for service in bankruptcy _
proceedings shall notify the Director in wrltmg within forty-five (45) Days after

receipt-of notice that a SerVIce User has initiated bankruptcy proceedings. _

D. Al Service Supplrers who receive notice of a Service User's refusal to pay'shali

notify the Director in writing Wifhin forty-five (45) Days after receipt of such notice.

E. Al Persons who 'have notified the D‘ireCtOr of a refuéal or bankruptcy proceeding -
| under subsections B, C and D above shall be relieved of the duty to coilect and

remit any tex owed by the Semce User .

4.70.570 Deficiency Determination and Aesessm'e'nt — Tax Application Errors

A . Tax Deﬂmencv Determlnatlons The Director shal! make a deflcrency '.:

determmatlon if he or she determines that any Service User or Serwce Suppher
required to pay or collect taxes pursuant to the provisions of this Chapter has
failed to pay, collect, and/or remit the proper amount of tax by improperly or failing =

to apply the tax to one or more taxable services or charges. Nothing herein shall

require that the Director institute proceedings under this Section 4.70.570 if, in the =

opinion of the Director, the cost of collection or enforcement likely outweighs the

tax benefit to the City.
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B. Notice of Deficiency. The Director shall mail a notice of such defioiency
' d'etermin'ation to the Person allegedly owing the tax, which notice shall refer briefly:
to the amount of the taxes owed, plus interest on the amount of the tax from the -
date on which the tax should have been received by the City. ‘Within fifteen (15)
Days of the date of mailing of such notice, the Person allegedly owing the tax may

request in writing to the Director for a hearing on the matter.

C." Hearing on Deficiency. [f the Person allegedly owing the tax fails to request a

hearing within the prescribed time period, the amount of the deﬁoiency _
determination shall become a final assessment, and shall immediateiy be due and
owing to the City. If such Person reqnests a hearing, the Director shall cause the '-

matter to be set for hearlng Notlce of the time and place of the heanng shall be '.
malled by the Director to such' F’erson at least five (5) Days’ pnorto the- hearmg, R
and, if the D|rector desires sald Person to produce specific records at such o

hearmg, such. notice may de3|gnate the records requested to be produced.

-D. Determlnatlon after Hearing. At the tame fixed for the heanng, the Director shall -

hear all rélevant testimony and ewdence ancludmg that of any other mterested
partles why the assessed amount should not be fixed. At the: drscretlon of the
'Dlreotor the hearmg may be contlnued from time to time for the purpose of

aliowmg the presentatlon of addltlona! evidence. Within a reasonab!e time

following the conclusion of the: hearmg, the Director shall i issue a final assessment Lo

(or non- assessment), thereafter, by conflrml_ng, modlfylng or rejecting the original - B

deficiency determination, and shall mail a copy of such final assessment to the -
Person owing the tax. The'decision of the Director may be appealed pursuantto -
Section 4, 70. 710 of this Chapter ang an application with the Director and |
appeaE to the City Manager pursuant to Section 4. 70 710 of this Chapter isa

prerequisite to a suit thereon

E. - Pavment Due Payment of the final assessment shall be due and payable to the

Clty on or before the fifteenth {(15th) Day- followmg the date of mailing of the notlce '
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of flnai assessment by the Dlrector un[ess an appeal is taken as provided in

Subsectlon D above.

Notice of Delinquency. All notices under this Section may be sent by regular mail,

postage prepaid.

4.70.580 A‘dmini's_trative Remedv - N'on'-Paying Service Use'rs ;

A

Adrninistrative Remedies for the Obiidation to Collect Tax. Whenever the Director

determines that a Service User has dei_i'b'erate!y withheld the amount of the tax

owed by the Service User from the amounts remitted to a Person required to

~ collect the tax, or whenever the Direoto:t'dee'ms it in the best interest of the City, he .

or s'he-_may-relieve such Person of th'e obligation to collect the taxes due under this

Chapter fr"o"rn certain named Service Users for specific billing periods. To the

extent the Service User has failed to pay the amount of tax owed for a period of -

§ - two (2) or more billing perlods the Service Suppher shall be relieved of the - _

: obllgatlon to collect taxes due. The Serwce Supplier shall prowde the City with the -
names and addresses of such Service Users and the amounts. of taxes owed' -

o __un:der the provisions of'thi's' Ch"apter" Nothing herein shall reqdire that the Director

_ lnstltute proceedlngs under thls Sectlon if, in the oplmon of the Dlrector the cost of -

_ collectton or enforcement Ilkely outwelghs the tax benef[t to the Clty

_ Deilnquencv Penaltv En addltlon to the tax owed the Serwce User shaIE pay a first

penalty of ten percent (10%) of the amount of the deilnquent remzttance in addition

to the deilnquent remlttance and a second penalty of ten percent (10%) of the

amount of the delinquent remlttance in addition to the deilnquent remittance and o
l _the flrst penalty, if the deilnquent remlttance in addition to the first penalty isnot -
- paid on or before thirty (30) Days followmg its-due date and shall pay interest on-

the dellnquent remittance and all penalties assessed thereon at the rate set forth -

in Chapter 1.17 of Title 1, until pald
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C.  Notice to Non-Paying Service User. The Director shall notify the non-paying
Service User that the Director haé assumed the responsibility fo collect the {axes
due for the stated periods and demand payment of such taxes', including penalties
and interest. The notice shall be served on the Service User by personal delivei*y
or by deposit of the notice in the United States mail, postage prepaid, addressed
to the Service User at the address to which billing was made by the Person
required to collect the tax; or, should the Service User have a change of address,

'to his or.her fast known address

D. Additional Penalties.

oA ~ If the Service User'f_ail's to pay the delinquent tax to the Director on or
" before the fifteenth (15'”’).' Day from the date of mailing of the Director's
B notice, the S._e'rvice'Use'r_ sh'a_ll'-pay a first _pénalty ef-ten percent (10%) of the
" amount of the delinquent tax orten dollars ($10.00), whichever amount is~

- greater, in addition to the delinquent tax. -

2. " Ifthe Service User fa'ils to pey the deli'hq'uent' tax to the Director on or
before the forty—fn‘th (45th) Day from the date of mailing of the Director’ s |

: notlce the Service User shall pay a second penalty of ten percent (10%} of

the amount of the dehnquent tax or ten dollars ($10.00), whichever amount_ -

- iis greater, in addition to. ’the'delindueht_tax and the first penalty.

3 Ahy Serviee User who fail_s to pay the de‘lin'q.uent tax on or before the time |
"~ specified in the Directo'r"s notice shall pay interest, at the rate set forth in
'Chapter 1.17 of Title 1 on the dellnquent tax and on any penalty or :

penalties, until pald
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4.70.590 Ad'ditional Powers and Duties of the Director

A.  Administrative Regqulations Regarding Payment. The Director may adopt

administrative rules and regulations consistent with provisions of this Chapter for
the purpose of interpreting, clarifying, carrying out and enforcing the payment,
collection and remittance of the taxes herein imposed. The administrative rules
and regulations shall not impose a new tax, revise an existing tax methodology as
stated in this Section, or increase an existing tax, except as allowed by California .
- Government Code Section 53750(h)(2). The Director shall hold a public hearing
“and allow public commenton any proposed rule or 'regUlatiOn prior to ado‘ptiOn |
thereof The Director shali provide not less than ten (10) Days notice of such -
. pubilc hearing. A copy of such administrative rules and regu!atlons shail-be on flle
'_ln.t_h_e Director’s office. To the extent that the Director determlnes that the tax
| imposed under this Chapter shall not be collected in fu'fi' for any period of time from -
:_.any"p'artioular Service Supplier or Service User, that determination shall be |
considered an exercise of the Director's discretion to settle disputes and shall not-
' 'constitdte a change m taxing methodology for purposes of Government Code - -
‘Section 53750 orotherwise. The Director is not -auth'orized"to amend the City's |
- metnodology for pu rposes of-GoVernment Code Sectio'n 53750 and the City does i

. not waive or abrogate its abllrty to impose the Telecommumcatlons Users Tax i in. . o

o full as a result of promuigatlng admlnlstrative rulmgs or entermg into agreements
: W|th Service Suppilers or Serwce Users. Failure or refusal to comply with any

_ rutes and regutat:ons promulgated by the Director shall be deemed a v;olatzon of
. this Chapter

B.:. B Adm;nzstratzve Aqreements Reqarqu Billing Procedures Upon a proper showmg --
e of good cause the Director may enter into admmlstratave agreements, with -
. appropriate condltlons, to vary from the strict requrrements-of this C_hapter'and
thereby: (1} conform to the bilii'ng .procedures of a particular Service Supplier 0 | _
long as said agreements result in the collection of the taxin confor_r_nance with the -~

- general purpose and scope of this 'Chapter; or (2)to _avoid'a hardshi'p where the
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| administrative costs of collection and remittance greatly outweigh the tax benefit to

the City. A copy of each such agreement shall be on file in the Director's office.

C. Compliance Audits. The Director may conduct an audit, to ensure proper

compliance with the requirements of this Chapter, of any Person required to collect
and/or remit a tax pursuant to this Chapter. The Director shail notify said Person |
of the initiation of an-audit in Writing. Upon completion of the audit, the Di_rectot _
may make a deficiency determination pursuant to Section 4.70.570D of this
Chapter for all-taxes (and applicable penalties and interest) owed and not paid, as
evidenced by inform_etian provided by such Person to th_erDireet'Or_._- If said Person

- is unable or.unwilling to provide ‘eu_ffici_ent records to enable the -Diré;ctor to verify-
compliance with this Chapte'r,' the Director is authorized to make a reasenable_

* estimate of‘the.t:léficiency.' 'S:ai_d.reasonable estimate shall be -e'h'ti't_led toa .

rebuttable presumption of correctness.

D.. ' Extension of Time. 'Upo_n-_reeeibt of a written request of a Service Supplier or-

~ Service User, ahd for g'c_)Od cause, the Director may extend the _time'_for filing a'ny'j'
- statement required purS‘ua'nt_-tozthis_ Chapter for a period of not to eXcee_d. fotty-‘five_
| (45) Days, proVided' that the time for filing the required stateme‘n't has not alrea"dy |
R passed when the request is recelved No penalty for dehnquent payment shall. _
» .accrue by reasoni of such exten310n interest shall accrue durlng sa:d extension at |
" “.the rate set forth in Chapter 1. 17 of Tltle 1, unt|I pald "

E. - ' Waiver of Penaltles and lnterest The Dlrector shali waive the flrst pena[ty of ten

percent (10%) lmposed upon a Semce Supplier if:

M. The Semce Supplier app]:es to the Dlrector for such a walver no Iater than
thirty (30) Days from the date the remittance was due to the C:ty, and |

: 2 ' The Serwce Suppher has made timely payments for (a) the five (5) years
lmmed:ately prior to the date the remittance was due to the City; or (b) the
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~ two (2) years immediately prior to the date the remittance was due to the
City if it has supplied, transported, or delivered the service fewer than five

‘(5) years; and
3. The Service Supplier provides evidence satisfactory to the Director:that:

a. Payment of the de]:nquent remittance was postmarked or received: by

the City no more than three (3) Days after its due date; or

b. The Service Supplier mistakenly made payment to a party other than the
City on or pri'or to the date that payment was due to the City, and paid :
the delmquent remlttance and accrued lnterest owed the City prror to o

“applying to the Dlrector for a wa:ver or

G Faiiur_e-to:pay'-tirhely’yvas_due to circ'umstan"ce's beyorld the control-of the
Service Supplier and occurred notwithstanding the exercise ofordinary”

- care and the absence of willful neglect' and the Service Supplier paid' |

the deilnquent remittance and accrued mterest owed the City prlor to

- applying to the Dlrector fora walver

. F The waiver provrsrons spec;fied in Subsectlon E shall not apply to interest accrued :

: on the delinquent payments
4.70.60'0 Records

A i Every Servrce Suppher reqwred to collect and remat to the Director any tax ' _: _
L | |mposed by this Chapter sha[l keep and preserve for a period of three (3) years | |
- from the due date of remtttance, all records as may be hecessary to determine the -
- amount of any tax such Service Supplier rhay have collected or been required to" |

remit.
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- B. All such records shall be made available for inspection, audit or copying by the
| City's authorized representati\ie_s at any time during regular business hours upon. _'

written reqUest by such representatives.

C.'_ Non-Disclosure Agreements. The Director is authorized to execute a non-

disclosure agreement approved as to form by the City Attorney to protect the -
confidentiality of Service User information pursuant to California Revenue and Tax: -
Code Sections 7284.6 and 7284.7.

'D.. UseofBiling Agents. If a Service Supplier uses a billing agent or billing

aggregator to bill, collect, and/or remit the tax, the Service Supplier shall: i) provide

to the Dlrector the name, address and telephone number of each billing agent’ and .

billing aggregator current!y authortzed by the Service Suppl;er to bill, collect, and/or'
- remit the tax to the City; and, u) upon request of the Director, deliver, or effect the -
' -dehvery of, any mformatlon or records in the possess;on of such billing agentor -
: bllhng aggregator that, in the oplnlon of the Director, is necessary to verify the _' =
proper application, calcu!atlon collectlon and/or remittance of such tax to the Clty B
o Pats
| " Refunds and Appeals _

470.700 Refunds
' A.  Filing Claim. -~
1. - Any tax imposed by 1'th'is..'(.‘.h'.ei[:_)te'i', including any interest or penalty added [
thereto, may be fefunded_by_th_e Director as provided in Subsections Band -
~ C of this Section whenever such'tax has been: o

a. O\Ierpaid_;-
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b. Paid more than once';-or

C. Erroneously or illegally collected or received by the City, inc'luding
any instance where a Service Supplier, pursuant to an order by the
California Public Utilities Commission or a court of competent
jurisdiction, refunds to its Service Users taxes paid on refunded

charges.

- 2.7 No réfun.d shall be paid by the Director unless a written claim for refund is

filed with the Director, and the provisions of Chapter 4.82 are satisfied. -

B. Refund or Credit to Semce Supplier: A Servrce Supplzer may obtain a refund of or'
-take as a credit against taxes remitted any amount overpard paid more than once |
or erroneously, orillegally collected or received by the City by filing a claim in the
‘manner provided in Subsection A. The Director shall not grant a refund or a credit o
to a Service Suppilie_r'u'nfess'the Service S‘upplier'hée refunded the taxtothe
Service User or credited the tax to cherges.su_b'seqUently payable by' the _S'ervi_ce' -

User. -

C'.._ '. Refund to Servrce User A Service User may obtaln a refund of any tax mterest or

penalty by frilng a clarm in the manner provrded in Subsectlon A when

1. . The 'Se'rviice U,S'er' '\rvae required to remit directly to the Director a tax
imp'osed by'this Chapter and the Service' User establishes to the 7
satisfact:on of the Director that the amount was overpaid, paid more than

once, or erroneously, or lllegaliy coiiected or.

2. The Service User establishes that the amount was overpeid; peid more
than oncie or erroneousiy or iliegally collected and has paid the tax to the -
- Service Suppller but is unabie o obtam a refund or credit from the Service .

Supplier who collected the tax
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470710 Appeals Procedures

A. Administrative Appeals. The provisions of this Section apply to a final

determination by the Director under Section 4,70.570. Any Person aggrieved by
such a decision of the Director, shall be required to comply with the appeals
procedure of this Section. Compliance with this Section shall be a prerequisite to
a suit thereon. Nothing herein shall permit the filing of a claim or action on behalf

- of a class or group of taxpayers.

B. Appeal to City Manager. Any Person aggrieved by a decision of the Director
pursuant to Sec_;tibn 4.70.570, may appeal to the City Manager by filing a notice of
appeal with the City Cle'r'k within fifteen (15) Days of the date of the mailing of the
decision by the Dlrector The City Manager shali fix a time and place for hearing.
the appeai and provide not less than five (5) Days written notice thereof to such -

Person.

'C. Appeal Hearing. The City Manager shall hear and determine ail questions raised

~on appeal and may affirm, reverse or modify thé decision of the Director.- The
© . decision of the City Manager shall be final and'any: amount found to be owing-shall
be |mmed|ately due-and payable. The City Clerk shall mail written notlce of the

City Manager s decmon to the Person who brought the appeal

D_.Ii _ - Manner of No’uce All notlces under thls Sectlon may be sent by regular mall

. postage prepaid

T-1 4676'.001\493414_1 2.doc ' 28




RD:KMM _ ' RES. NO. 74527
08/05/08 ' ‘ '

Part 6

Miscellaneous

4.70.800 Notice Of Changes To Ordinance

If a tax under this Chapter is added, repealed, increased, reduced, or the tax base is
changed, the Director shall follow the hotice requirements of California Public Utilities
Code Section 799. '

4.70.810 Effect of State and Federal Reference/Authorization

' Unless spemﬂcally prowded other\lee any reference to a State or federa! statute inthis
Chapter shall mean such statute as it may be amended from time to time, provrded that
such reference to a statute herein shall not include any amendment thereto, or to any
- change ot inter’pretation thereto .by a State or federal'agency or court of law with the
duty to |nterpret such law, to the extent that such amendment or change of
mterpretatlon would, under California law, requnre voter approval of such amendment or
tnterpretatlon or to the. extent that such change would resutt in a tax decrease To the
extent voter approval would otherwise be requwed or a tax decrease would result the

prior version of the statute (or mterpretatlon) shall remaln apphcable for any appllcahon' '

~or situation that would not require voter approvai or result in a decrease of a tax,

_ provrsmns of the amended statute (or new mterpretatlon) shall be appllcabie to the

maximum possmle extent

" To the extent that the Cltys authorlzatlon to coliect or |mpose any tax |mposed under
this Chapter is expanded as a result of changes i in State or. federal law, no amendment.

or modification of this Chapter shall be required to conforrn the tax to those changes '

and the tax shall be imposed and collected to the full extent of the authonzat:on up to

the full amount of the tax 1mposed under thlS Chapter. |
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4.70.820 Subiec_:_t'fto _Exist'ihq Annual Audits

Pursuant to Sectio‘ri 1215 ofrthe City’s Charter, as may be emended, the reve‘nues from
the tax imposed by this Chapter shall be subject to the annual audit performed by the
City's independent auditor of the City's municipal books, records, accounts and fiscal

'pro'cedures and w_hich is reported in the City’'s Comprehensive Annual Financial Report.

4.70.830 Interaction with Prior Tax

A.  Satisfaction of Tax Obligation by Service Users. Any Person who p-ays the tax

levied: pursuant to Section 4.70.500 of this Chapter with respect to any charge for
a Telecommunlcatlons Service shall be deemed to have satlsfied his-or her
obhgatlon to pay._the- tax levied-pursuant fo Sect[on 4,68.080_ of.t_hls Code with -
reepect'to'-'tﬁat charge. Likewise, priorto April 1, 2009, eny Pereen-who pays the
tax levied pursuant to Section 4.68.080 of this Code with respect to any charge for
a semce subject to taxation pursuant to this Chapter shall be deemed to have .
satisfi ed__.hls,-_or her obligation to pay the tax iewed pursuant to S_ectlon_4.70_.500 of -
this Chapter with respect to that charge. The intent of this paragraph is to prevent -

the lmposmon of multiple taxes upon a smgle utility charge durlng the transition”
period from the prior telephone users tax to the new Telecommumcatlons Users

- Tax (Wthh transition period ends April 1 2009) and to permit Serwce Suppliers,
dunng that transntaon period, to satlsfy their collectlon obltgatlons by coIIectmg

elther tax

B. Collection of Tax by Serwce Provnders Servnce Suppllers shal! begln to collect the

tax imposed by this Chapter as soon as feaS|b!e after the effective date of the .
Chapter, but in no event later than perm:tted by Section 799 of the Callforma
Public Utilities Code. - e

C.  Judicial Determinations. In the event that a final court order should determine- that
the election enacting this Chapter 4.70 is invalid for whatever reason, or that any
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tax snﬁposed'urider this Chapter 4.70 is invalid in whole or in part, then the tax -
imposed under Section 4.68.080 (unless repealed) shall automatically continue to
apply with respect to any service for which the tax levied pursuant to this Chapter
has been determined to be invalid. Such automatic continuation shall be effective
beginning as of the first date of service (or billing date) for which the tax imposed
by this Chapter is not valid. However, in the event of an invalidation, any tax
(other than a tax that is ordered refunded by the court oris otherWise_ refunded by
the City) paid by a Person with respect to a service and calculated pursuant to this
Chapter shail be deemed to satisfy the tax imposed under Section 4;68;080 on
~ that service, so long as the tax is péid with respect to a service provided no later

‘than six (6) Months subsequent to the date on which the final court order is -

published. .

470840 Remedies Cumulative

All remedies and penalties prescribed by this Chapter or which are availablé under any -
other provision of law or equity, including but not limited to the Ca!ifdrnia' False Claims Act -
(Government Code Section 12650 et seq.) and the California Unfair Practices Act -
(Business and ProfeSsiOn'$ Code Section 17070 et seq.), are cumuia’tive_. .Th_e._u's'e of one
'_o'r more 'remedies by the City shall not bar the use of ahy other remedy for the purpose of

enforcing the provisions of this Chapter. R

4.70.850 Effective Date =

This Chapter shall become effective immediately upon the date that this Ordinance is
- confirmed and approved by the voters of San José at the Statewide general election of
November 2008. | | L
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4.70.860 Amendment or Repeal

Chapter 4.70 of Title 4 of the San José MunicipalI.Code may be repeale.d or amended by
the City Couhcii without a vote of the people. However, as required by Chapter XHIC of
the California Constitution, voter approval is required for any amendment provision that

| would increase the rate of any tax levied pursuant to this Ordinance. The People of the
City of San José affirm that the following actione shall not constitute an increase of the

rate of a tax:

A The restoratlon of the rate of the tax to a rate that is no higher than that set by this

Ordmance if the Clty Councni has acted o reduce the rate of the tax

"B.- An actaon that lnterprets or ctarlfles the methodology of the tax or any deflnltlon
applicable to the tax, so Iong as interpretation or clarification (even if contrary to
some prior interpretation or cl_ariﬁcatlon) is not inconsistent with the language of .

this Ordinance;

C.- The establishment of a class of Person that is exempt or excepted from the tax or
-the'discontinuation of any such exemption or exception (other thanfthe
'dlscontlnuatlon of an exemptlon or exceptzon specsﬂcaily set forth in this

. Ordmance) or-

. D.__' ~ The collectlon of the tax lmposed by this Ordmance even if the Clty had, for some .

: period of time, failed to co!iect the tax.
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